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Pamela H. Harmell, Ph.D.

Legal and Ethical Considerations

Psychotherapy in the Age of Technology

Section A

Introduction to Ethics

A-1

Law and Ethics 
 CE – refresher of what you already know

 Competence – Learning new skills

 Hopefully this workshop has both

My perspective…

 The “law of no surprises”

 Bibliography at end of each section

 Slide numbers won’t match yours

 You have some slides I will not be discussing due to time 
constraints but I wanted you to have the information

A-2
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Section A

Introduction to Ethics and Law

The Four Bins Method

Four Regulatory Mechanisms

Sum Up Questions

A-3

Violators…

Two Types of Violators:
“Naïve”

• “Avon calling…”
Predator

• Polaroids…

4
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5 Four Considerations

The Four Bins Method
1. Legal

• Which jurisdiction dictates
• State, federal, regulatory

2. Clinical
• Patient welfare
• Proper treatment

3. Ethical
• Standard of care
• What is best action to take

4. Risk Management
• Liability
• Decision making model

Behnke, 2014

PRACTICE VIGNETTE - STARBUCKS

You go to your favorite Starbucks for your morning latte.  
Your eyes are barely open.  You stand on line.  When you 
get to the front of the line, you discover your patient 
James, a 22 year old male student, is the new barista who 
is taking your order.

You are stunned because you have never seen James 
here before.  You quietly give him your order for a small 
latte.  James gives you a “wink” saying okay… but actually 
gives you the largest size latte while only charging you for 
the smallest size.

What do you do?

A-6
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Starbuck’s Vignette

Considerations
Tell the barista you will discuss this at                     

the next session?

Put a large tip in the tip jar?

Refuse to accept the “gift?”

None of the above?

A-7

8
Four Considerations 

Starbucks - Four Sorting “Bins” 
1. Legal

• Could it be a licensing or ethics complaint?
• Are you a “thief” if you accept the larger latte?
• Are you collaborating with your client in thievery?
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9 Four Considerations

Starbucks - Four Sorting “Bins”
2.  Clinical

• Protecting patient welfare
• Demeaning patient by rejecting larger latte
• Effect on relationship

10
Four Considerations

Starbucks - Four Sorting “Bins” 
3. Ethical

• Breach of confidentiality in public setting
• Conflict of interest for psychotherapist
• Counter-transference
• Open to public scrutiny

• Ethics committee
• Court
• Licensing boards
• Other colleagues
• Peer review

9
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11 Four Considerations

Starbucks - Four Sorting “Bins” 
4.  Risk Management

• What is the liability for accepting the ‘illegal” latte?
• Consult with malpractice RISK MANAGEMENT 

insurance company
• Consult with ethics expert

Introductory Legal and Ethical Questions

1. What is the concept of the “Rule of Least   
Restrictive Treatment” according to the Federal 
Supreme Court O’Connor vs Donaldson Decision?

ANSWER:
According the O’Connor  vs  Donaldson Decision, 
psychotherapists are required to use the least 
restrictive methods of treatment in order to maintain 
and respect the client’s civil rights. MORE LATER

A-12
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2.  What is the history of the term “Basket Case?”

Introductory Legal and Ethical QuestionsA-13

More Formal Term Historically:

The term originated from WWI, indicating a soldier missing 
both his arms and legs, who needed to be literally carried 
around in a "basket." Today it indicates a state of 
helplessness similar to the metaphoric removal of 
the appendages most frequently in the context of mental 
health or aptitude

Colloquial – Everyday Usage: 

Institutionalized person in mental hospital who has nothing 
to do so he or she is given material to construct baskets as 
craftwork.

Definitions:  Basket Case
A-14
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3.  Your new patient requests that you accept payment with 
a credit card in the name of her significant other. When you 
inquire if  the card holder is aware the therapy fees will be 
charged to the card, the patient explains that the significant 
other is “wealthy, and  will not  notice the charges on the 
card…”  and admits she does not want the card holder to 
know about the therapy.

 Are you able to do this?

Introductory Legal and Ethical QuestionsA-15

Concerns for Question 6

Considerations

Fraudulent billing

Confidentiality

Get consent to use of card from card holder

Refuse to treat the patient without consent

Fee for service from actual patient

A-16
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4. You gain consent from  the card holder to  use the 
credit card for payment of sessions.  However, the credit 
card company charges 3% processing charge.  Can you 
pass this charge along to the patient or card holder?

ANSWER:

It is against federal statutes to charge the patient a 
processing fee.  However, you may arrange fees to give 
an incentive for cash payment.

Introductory Legal and Ethical QuestionsA-17

Credit Card Surcharge

ILLEGAL to charge the client an extra 3% credit 
card surcharge

LEGAL to provide an incentive such as a 3% 
discount for paying cash

See website below:

https://www.cardfellow.com/charging-customers-a-
credit-card-convenience-fee-at-check-
out/#chargeCustomers

A-18
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Real Life Situation – Jury Duty

During a therapy session, Dr. Harmell was told by 
her patient of 5 years that he could not come to the 
next scheduled appointment because he had been 
assigned jury duty.  When she casually inquired 
which day and what court his assignment was taking 
place, she quickly realized it was the same day and 
the same court to which her jury duty had been 
assigned.

What are the ethical issues?

What should she do?

A-19

Jury Duty:  What should she do?

Issues:
• Confidentiality

• Rupture to therapeutic relationship

• Multiple relationship

Possibilities:

• Inform client in advance

• In camera session with judge

• Consult, consult, consult

A-20

19

20



Pamela H. Harmell, Ph.D.
Psychotherapy in the Age of Technology

P. Harmell, Copyright, 2021  Sections A Introduction     11

Privacy, Confidentiality, Privilege       

Privacy
Suggested by 
4th Amendment

Patient expectation

Confidentiality
An Ethics Term

Agreement to keep
Utterances private

Privilege
A Legal Term

Court, testimony,
Release of records

Terminology A-21

CCARQ      

CLIENT’S
CULTURE

COUNTER-
TRANSFERENCE

AREA OF
COMPETENCE

RULE OUT
GMC/SUBS

QUESTION
REPORTER

Where to Start??
The Five Always for Ethical Consideration

A-22
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1. FOCUS - Licensing Boards
 BOP; BBS

2. Ethics Committees 
 APA / CPA
 CAMFT; NASW; ACA

3. Civil Suits of Malpractice
- Patient sues therapist

4. Criminal Allegations
- AG takes action against licensee

Four Regulatory Bodies
A-23

Licensing Boards
Example: California

BBS BOP

2020MFTs
LPCCs
MSWs

Psychologists

A-24
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1. Licensing Boards – see previous slides
 Board of Psychology

2. FOCUS - Ethics Committees 
 APA / NASW / AAMFT / ACA / NAADAC

3. Civil Suits of Malpractice
- Patient sues therapist

4. Criminal Allegations
- AG takes action against licensee

Four Regulatory Bodies
A-25

Ethics Codes and Behavior

Each Ethics Situation is Unique
Ethics is a continuous, organic process 

Codes are not used “cookbook” style

Each situation is unique
Codes are the standard of care of                                   

the profession

Therapy is done by fallible beings 

Sometimes answers are elusive

A-26
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www.naadac.org/code-of-ethics
Mechanism #2

A-27

Mechanism #2 ~ Ethics Codes ~ LPCCs
ACA.ORGA-28
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Mechanism #2 ~ AAMFT of Ethics, 2015

American Association of Marriage and Family Therapists

A-29

Mechanism #2 ~ NASW
www.socialworkers.org

2018

A-30
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Mechanism #2 ~ APA
www.apa.org

2017

A-31

Mechanism #2
Ethical Guidelines

National Latina/o Psychological Association
January 1 2018

Ethical Guidelines NLPA_Adopted Jan 1st.pdf

A-32
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Ethical Standards of Association of Black Psychologists
https://www.abpsi.org/LCPP.html

PREAMBLE

We hold to be true that persons certified in African Centered/Black 
Psychology are completely committed to no less than the absolute liberation 
of the Black mind shall be recognized as proficient or competent in African 
Centered/Black Psychology. We also hold to be true that the commitment 
process simultaneously recognizes:

I.  Responsibility
II. Restraint
III. Respect
IV. Reciprocity
V. Commitment
VI. Cooperativeness
VII. Courage
VIII. Accountability

A-33

Ethics Practice Vignette - James and Dr. Error
James, an Intern, Marriage and Family therapy, is under 
supervision with Dr. Error at the agency.  James is certain 
he has a reportable child abuse situation.  When he 
consults with his supervisor at the agency, Dr. Error forbids 
James to report the child abuse.  It seems the father of the 
potentially abused child is a personal friend of Dr. Error 
whom he referred to the agency.

What are the ethical and legal concerns? 

Ethical Practice Vignette

B-34

33

34



Pamela H. Harmell, Ph.D.
Psychotherapy in the Age of Technology

P. Harmell, Copyright, 2021  Sections A Introduction     18

Ethical Issues - James and Dr. Error
1.  Supervising an intern who is treating her friend
2.  Prevention of child abuse report

- Illegal and unethical

B-35 Ethical Practice Vignette

1. Licensing Boards – previous slides
 Board of Psychology

2. Ethics Committees  - previous slides 
 APA / CPA

3. FOCUS - Civil Suits of Malpractice
- Patient sues therapist

4. Criminal Allegations
- AG takes action against licensee

Four Regulatory BodiesA-36
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1. The U.S. Constitution – Federal

- Almost always overrides state laws

2. Statutes - Written by legislature

- State and Federal Statutes

3. Regulations - Written by licensing boards

4. Case Law - Appellate decisions

- California:  Ct. of Appeals; Supreme Ct.

Four Types of LawsA-37

TWO ELEMENTS OF LAW     

Question:
Do Courts Make Law?

STATUTE
Legislative Process
Codified thereafter

CASE LAW
Higher court’s ruling
Becomes precedent

A-38
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Definition of Malpractice
http://www.abpla.org/

“Malpractice occurs when a 
health care professional, 
through a negligent act or 
omission, causes an injury to 
a patient.”A-39

Definition of Civil Suit
http://www.abpla.org/

“A civil lawsuit is the court-
based process through which a 
person can hold another person 
liable for wrongdoing. If 
successful, the person is 
awarded compensation (money) 
for the harm caused.”

A-40
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(3) Requirements for 
Civil Suit of Malpractice

Establishing Liability - All Four Required           

DUTY OF      
CARE

STANDARD     
OF CARE    

DEMONSTRABLE
HARM

PROXIMATE   
CAUSE

Relationship
Established

Reasonable
Therapist

Harm Shown
Money Damages

Due to something 
therapist did 
or failed to do

• Ethics Codes
• Statute
• Case Law

A-41

1. Licensing Boards – previous slides
 Board of Psychology

2. Ethics Committees – previous slides
 APA / CPA

3. Civil Suits of Malpractice – previous slides
- Patient sues therapist

4. FOCUS - Criminal Allegations
- AG takes action against licensee

Four Regulatory BodiesA-42
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Definition of Criminal Conduct
http://www.abpla.org/

“Criminal Conduct is “a body of 
rules and statutes that defines 
conduct prohibited by the 
government because it 
threatens and harms public 
safety and welfare.” 

A-43

Standard of Proof

Civil Process – 51% Standard

“Preponderance of the evidence” 

Money damages

Criminal Process – 99% Standard

“Beyond a reasonable doubt”

Incarceration

Mainly violation of statutes

“Proof Hurdles”

A-44
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Standard of Proof
Wiki: Legal Burden of Proof

Middle Proof – 75% Standard

Clear and convincing

“Proof Hurdles”

Clear and convincing proof means that the evidence 
presented by a party during the trial must be highly 
and substantially more probable to be true than not 
and the trier of fact (judge or jury) must have a firm 
belief or conviction in its factuality. 

A-45

Attorney General Action 

Licensee gets investigated

Generally violation is egregious
Sex with patient

Insurance fraud

Four Regulatory Bodies
(4) Criminal Allegations

B-46
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A Bad Day for Our Profession… (captioned)47

Sum Up Question

Name the FOUR elements holding us accountable for our 
actions as therapists.

ANSWER:

1. Ethics Codes and Committees

2. Licensing Boards

3. Civil Suit of Malpractice

4. Criminal Allegations 

A-48
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Sum Up Question

Name the FOUR elements of a Civil Suit for Malpractice.

ANSWER:

1. Duty of Care

2. Standard of Care

3. Demonstrable Harm

4. Proximate Cause

A-49

Sum Up Question

Name two consequences of long term hospitalization 
known as “institutionalization” 

ANSWER:

Problems associated with hospitalization

Decreased self-esteem

Decreased self-worth

Decreased ability to cope and functioning

A-50
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Sum Up Question

Name the “four bins” discussed by Behnke with regard to 
patient dilemmas.

ANSWER:

Legal

Ethical

Clinical

Risk Management

A-51

Sum Up Question

What is the difference between “statute”                                 
and “case law?” 

ANSWER:

A-52

STATUTE
Legislative Process
Codified thereafter

CASE LAW
Higher court’s ruling
Becomes precedent

51
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