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Introduction to Law and Ethics
Handling Subpoenas and Court Orders
Multi-client Situations

The 218t Century CURES Act

Subpoenas, Multi-clients
and The 215t Century CURES Act

® The Four Mechanisms Holding Therapists Accountable
® The Four Bins Ethical Decision-Making Model
» Subpoenas
® Court orders
» How to handle
® Multi-client situations
= Group, family, couple
® Keeping secrets
® Record keeping
» The 218t Century CURES Act
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Subpoenas, Secrets, Couples

Four Regulatory Bodies

1. Licensing Boards
» PBoard of Psychology
2. Ethics Committees
» APA, ACA, NASW, AAMFT
3. Civil Suits of Malpractice
- Patient sues therapist
4. Criminal Allegations
- AG takes action against licensee

NAADAC: The Assoclation for Addiction Professionals
NCC AP: The National Certification Commission for Addiction Professionals
CODE OF ETHICS: Approved 10.09.2016

www.naadac.orqg/code-of-ethics

ing in A Culturalty-Diverse World
rpretation

Mechanism #2

INTRODUCTION TO
@ T
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Mechanism #2 ~ Ethics Codes ~ LPCCs
ACA.ORG

201 "CA

Code of Ethics

As approved by the ACA Govemning Counci

A
counseling.org

Mechanism #2 ~ AAMFT of Ethics, 2015

Board Approved Revised Code of Ethics

Effective January 1, 2015
]
AAMFT —

American Association of Marriage and Family Therapists

AAMFT Ethics Committee.

Commitment to Service, Advocacy
on

Ethical Decision-Making
Both law and ethics goven the practice
of marriage and family therapy. When

i di e

defined by an enduring dedication to

professional and ethical excellence, as

well as the commitment to service,

advocacy, and public participation. The

areas of service, advocacy, and public

participation are recognized as
the

behavior, marriage and family therapists
must consider the AAMFT Cade of
Ethics and appiicable laws and
regulations. If the AAMFT Code of
Ethics prescribes a standard higher than
that required by law, marriage and

higher

in importance to all other aspecs.
Marriage and family therapists embody
these aspirations by participating in
activties that contribute to a better
‘community and society, includi
devoting a portion of their professional
activity to services for which there is
lite o no financial retur. Additionally,

concerned with developing laws and
regulations pertaining to marriage and
family therapy that serve the public
interest, and with altering such laws and
regulations that are not n the public
interest. Marriage and family therapists

family
standard of the AAMFT Code of Ethics.

Code of Ethics and take steps to resolve
the conflict in a responsible manner.
The AAMFT supports legal mandates.
for reporting of alleged unethical

Marriage and family therapists remain
accountable to the AAMFT Code of
Ethics when acting as members or
‘employees of organizations. Ifthe
mandates of an organization with which

e publi
the design and delivery of professional
senvices and in the regulation of

a g mily therapist is
aftiliated. through employment, contract
o otherwise, conflict with the AAMFT

pracitioners. P
in these areas is essential to the

Code of Ethics, ge and family
therapists make known to the
organization their commitment to the
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Mechanism #2 ~ NASW
www.socialworkers.org
2018 CODE OF ETHICS

Mechanism #2 ~ APA
WWW.QpPAd.org
2017

. AMERICAN PSYCHOLOGICAL ASSOCIATION

ETHICAL PRINCIPLES
OF PSYCHOLOGISTS AND
CODE OF CONDUCT

Adopted August 21,2002
Effective June 1, 2003

With the 2010 Amendments
Adopted February 20,2010
Effective June 1,2010
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Ethical Guidelines
National Latina/o (AKA Latinx)
Psychological Association
January 1 2018

Ethical Guidelines NLPA Adopted Jan 1st.pdf

Ethical Standards of Association of Black Psychologists
https://www.abpsi.org/LCPP.html

PREAMBLE

We hold to be true that persons certified in African Centered/Black
Psychology are completely committed to no less than the absolute liberation
of the Black mind shall be recognized as proficient or competent in African
Centered/Black Psychology. We also hold to be true that the commitment
process simultaneously recognizes:

I._Responsibility
Il. Restraint
1ll. Respect

IV. Reciprocity
V. Commitment

VI. Cooperativeness

VII. Courage
VIII. Accountability
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Four Considerations for Starbucks
Behnke, 2014

Four Sorting “Bins” — Four Wheels of a Car (L.C.E.R.)

1. Legal
Which jurisdiction dictates
State, federal, requlatory (BOP; BBS)
2. Clinical
Patient welfare
3. Ethical
Standard of care
What is best action to take
4. Risk Management
Liability
Decision making model

Four Considerations for Starbucks

Four Sorting “Bins” — Four Wheels of a Car
1. Legal

« Could it be a licensing or ethics complaint?

Are you a “thief” if you accept the larger latte?

* Are you collaborating with your client in thievery?

12
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Four Considerations for Starbucks

Four Sorting “Bins” — Four Wheels of a Car
2. Clinical

* Protecting patient welfare

« Demeaning patient by rejecting larger latte

« Effect on relationship

13

Four Considerations for Starbucks

Four Sorting “Bins” — Four Wheels of a Car

3. Ethical

*  Breach of confidentiality in public setting

«  Conflict of interest for psychologist

*  Counter-transference

*  Open to public scrutiny
. Ethics committee

Court

BOP

Other colleagues
Peer review

14
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Four Considerations for Starbucks

Four Sorting “Bins”’ — Four Wheels of a Car
4. Risk Management

«  What is the liability for accepting the ‘illegal” latte?

Consult with malpractice RISK MANAGEMENT
insurance company

Consult with ethics expert

15

Sum Up Question

Name the Four Sorting Bins (L.C.E.R.) for Ethical
Decision Making According to Behnke, 2014

ANSWER:

1. Legal

2. Clinical

3. Ethical

4. Risk Management
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Terminology

The term subpoena is from the Middle

English subpena and the Latin
phrase sub poena meaning "under penalty

n

Subpoenas and Court Orders

Three Ways to Seek Client Information
1. Issuance of a subpoena ad testificandum
» A legal demand to give testimony
2. Issuance of a subpoena duces tecum (2 tasks)

= A command to appear in court and bring
specific documents

P. Harmell, copyright, 2021
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Subpoenas and Court Orders

Three Ways to Seek Client Information

3. A court order

® /n contrast to a subpoena, a court order is issued
by a judge who has evaluated the legal merits of
the demand for information and has ruled that it is
properly executed and consistent with current law

Subpoenas and Court Orders

Requirements are Different

N

Subpoena Court Order
From attorney * From presiding judge
Instructs recipient » Compels recipient
to do something to follow instructions
A strong “request” * A ‘“demand”
Do not respond *  Must respond with or
without consent without patient consent

P. Harmell, copyright, 2021
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The APA Committee on Legal Issues (COLI)
Borkosky, 2016

American Psychological Association
Committee on Legal Issues (COLI)
Current Position Paper “Coping With Subpoenas”
®» For detailed discussion see APA Monitor, 2016

https://www.apa.org/monitor/2016/07-08/ce-corner

Handling a Subpoena
Borkosky, 2016

APA COLI: Subpoenas

= [ssued by the clerk of the court in the name of the
Jjudge presiding over the case

OR

™ | awyers may issue subpoenas themselves as
officers of the court

®» Personal service of subpoena is usually required
with proof of service

= Process server
= Notice to consumer
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HIPAA and Release of Confidential Information
Borkosky, 2016

APA COLI: HIPAA and Confidentiality
® HIPAA does not regulate disclosures to the legal system

» Therapist may NOT use HIPAA as reason for refusing
to disclose

Subpoena

Valid Subpoena

» Notice to Consumer
» Patient knows about subpoena
= Get written release if possible

= Prior to the date called for in the subpoena duces tecum for the
production of personal records, the subpoenaing party shall serve or
cause to be served on the consumer whose records are being sought
a copy of the subpoena duces tecum, of the affidavit supporting the
issuance of the subpoena, if any, and of the notice described in
subdivision (e), and proof of service as indicated in paragraph (1) of
subdivision (c)

P. Harmell, copyright, 2021
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Subpoena Duces Tecum

Valid Subpoena

= Notice to Consumer
® Patient knows about subpoena
= Get written release if possible
= Properly Served
= (by) Court Clerk, mail, email
= Civil: generally 10 days
= Criminal: generally 14 days
® [ssued by Attorney
®» Jsually in a civil proceeding

Example: California
Service by Means Other than In Person

2020 California Rules of Court.

When a document may be served by mail, express
mail, overnight delivery, or fax transmission, the
document may be served electronically under Code of
Civil Procedure section 1010.6 and the rules in this
chapter.

Generally a subpoena should be hand served to the
therapist but not necessatrily

P. Harmell, copyright, 2021 -13-
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Subpoena

Maintain
Confidentiality}

Make
Decisio

Result
of
Decision

Subpoena

Maintain
Confidentiality

*
With
Considerations

Assert
Privilege

*
Release

*
Release

Court
Rules

NO

YES

Maintain

Confidentiality

27

Validity - Review

= Proper service

= Motion to Quash
= Court Order
= /|n Camera Meeting

» Means IN CHAMBERS

Handling Subpoenas

= Notice to consumer
= Generally 5 days to object

= Written waiver by patient

P. Harmell, copyright, 2021
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Third Party Rule
Kerr, 2009

The third-party doctrine is a United States legal theory that
holds that people who voluntarily give information to third
parties have "no reasonable expectation of privacy

Kerr, Orin S. (2009). "The Case for the Third-Party
Doctrine"(PDF). Michigan Law Review. 107 (4): 561-602.
Archived from the original (PDF) on October 7, 2009.

Multi-client Situations
See: Gottlieb, Lasser & Simpson, 2008; Fisher, 2009;
Youngren & Harris, 2008; Watkins, 1989; Margolin, 1982

YES! NO!

J.N. R.B.

YOU
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Muilti-client Situations
See: Gottlieb, Lasser & Simpson, 2008; Youngren & Harris, 2008;
Watkins, 1989; Margolin, 1982

| courT BULINGSI

Patient-Therapist Third Party
Privilege Rule
Evidence Code 1013 Once said before 3 party
Applies to each party Cannot prevent disclosure
] NP
/
-You In which case does RB win? Y
In which case does RB lose? >

31

Multi-Client Situations

—\

< Ll
Marriage & Family Therapy

Family

32
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Scope of Competence in Multi-client Situations

Proper Documentation in Patient Record

» Documentation in Patient Record
®» Proper treatment plan
» Fvidence based theory and treatment
= |mportant clinical issues must be in record

® |mportant ethical and legal issues must be in
record

®» Goals set, goals met
= More later about CURES Act

P. Harmell, copyright, 2021 -17-
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Four Steps for Couple Record Keeping
https://www.gaprep.com/blog/2015/8/30/couples-
counseling-notes-4-steps-to-simplifying-the-process

STEP ONE:

Incorporate the evidence based treatment plan
» Lxample: Gottman, Sue Johnson, eftc.

» What are the key principles

» What are the common exercises you may have them
do at home

Four Steps for Couple Record Keeping
hitps://www.qgaprep.com/blog/2015/8/30/couples-
counseling-notes-4-steps-to-simplifying-the-process

STEP TWO: Identify Your Patterns

» Create a timeline of how couples counseling looks with
you and incorporate patterns you use in your notes

® Do you do specific things in first sessions?
» Knowing where you are headed is instructive

® /t will often make the process much easier because it
prompts you to remember things you sometimes forget

P. Harmell, copyright, 2021
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Four Steps for Couple Record Keeping
https://www.gaprep.com/blog/2015/8/30/couples-
counseling-notes-4-steps-to-simplifying-the-process

STEP THREE: FOCUS ON INTERACTION
» Notes are about interaction
» Document the interaction
» Between client and therapist
AND
» Between the couple

» Suggestion: Focus notes on therapist interactions with
clients and client interaction with each other

Four Steps for Couple Record Keeping
hitps://www.qgaprep.com/blog/2015/8/30/couples-
counseling-notes-4-steps-to-simplifying-the-process

STEP FOUR: INFORM THE COUPLE (more later)
» Confidentiality

» Holder of privilege

®» Keeping secrets

®» /nformed consent

P. Harmell, copyright, 2021 -19-
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Competence

AAMFT SEE All of Standard Il

PROFESSIONAL COMPETENCE AND INTEGRITY
Marriage and family therapists maintain high standards of professional
competence and integrity.

ACA C.2 Professional Competence
C.2.a Boundaries of Competence

APA SEE All of 2.01 - 2.04 Competence

Protective Measures

Working Theoretical Intermediate Longterm
Legal & Ethical Diagnosis Short Term Orientation. Treatment Plan Treatment Plan

Suicide MDD (C) Dynamic _‘>
Loss Adj D (NC) CBT - =
Hoﬁcide PD (C) T
/Kids Z-Code | (NC) —
\\ﬁ'arasoff PTSD (C) =
ork Issue |  GAD (NC) —

40
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Competence to Treat Multi Clients

Competence

=» Know the research

®» Fvidence based practices
» Multi client therapy vs individual therapy
w» Different ethical issues
= Confidentiality, privilege, informed consent
®» Be able to explain treatment plan

Protective Measures

\k'k Issue

Working Theoretical Intermediate Longterm
Legal & Ethical Diagnosis Short Term  Orientation.  Treatment Plan Treatment Plan
Suicide MDD (C) Dynamic _‘>
Loss Adj D (NC) CBT ———-
Hoﬁcide PD (C) —
/Kids | z.Code | (NC) —
\\ﬁ'arasoff PTSD (C) =
GAD (NC) —

42
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Legal and Ethical Issues in Multi-client Situations

More Than Two People In The Room
Good Practice, APA Legal Issues, 2014

Client Awareness is Mandatory:

® /nformed consent at the outset of treatment
» |WVhen there is one adult patient this is easy

» More complicated with more than one patient

Specific Areas of Concern:

» Confidentiality and privilege
®» Keeping secrets
» Who is the patient and who is a collateral

® Dangerousness with collaterals

P. Harmell, copyright, 2021 -22-
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More Than Two People In The Room
Good Practice, APA Legal Issues, 2014

Who Are Collateral Contacts

®» Someone who participates in therapy to assist the
identified patient

» Spouse, partner, significant other

» Family member

» friend

More Than Two People In The Room

Good Practice, APA Legal Issues, 2014; Knauss & Knauss, 2012

Collateral Contacts
® Do not have same rights as patients
® [xpectations are different
» Fxample
®» Partner of a depressed patient attending a session
= To relate his concerns about primary patient
= To learn how to support her recovery
= This would not be a couples therapy session
» Goal of the session is to support primary client
® Therapist’s primary duty is to the primary patient

46
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More Than Two People In The Room
Good Practice, APA Legal Issues, 2014; Knauss & Knauss, 2012

Example: Typical Ethics Code (APA)

Ethical Issues Related to Multiple Client Records:

» Carefully consider documentation procedures when
conducting couple, family, or group therapy

® Respect the privacy and confidentiality of all parties

® /nformed consent process may include

» How the record is kept

» |Who can authorize its release

47

More Than Two People In The Room
Good Practice, APA Legal Issues, 2014; Knauss & Knauss, 2012

Example: Typical Ethics Code (APA)
Ethical Issues Related to Group Client Records:

® Describe at the outset the roles and responsibilities of all
parties

®» Discuss the limits of confidentiality

® Therapist cannot guarantee confidentiality of information in
group counseling

» Other group members may reveal session details

48
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More Than Two People In The Room
Good Practice, APA Legal Issues, 2014; Knauss & Knauss, 2012

Suggested Procedures
Ethical Issues Related to Group Client Records:
®» Careful record-keeping procedures
» Option: keep separate records for each member
» Fxample
» Completely separate records can be kept for each group
member
®» Or a brief paragraph description of each session in a
group record
®» (Jse initials to identify group members
® Paragraph can also be included in each member’s file

49

More Than Two People In The Room
Good Practice, APA Legal Issues, 2014; Knauss & Knauss, 2012

Multiple or Sequential Roles

Should multiclient therapists also treat individually

» Should a couples’therapist treat one member of the couple individually
during or after the couples’ course of treatment

» Risk-management experts advise against sequential roles
®» Such as providing couples counseling and then switching to
individual therapy for one
®» Or treating an individual and then shifting to couples’therapy
= One member of the couple could complain to a licensing board there was
an unethical conflict of interest
= QOpjectivity was impaired.

50
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More Than Two People In The Room
Good Practice, APA Legal Issues, 2014; Knauss & Knauss, 2012

Multiple or Sequential Roles
Should multiclient therapists also treat individually
® These arrangements can also lead to dilemmas regarding
issues such as:
®» Confidentiality of information revealed in individual
sessions
® Group dynamics when some but not all group members
are in concurrent individual treatment
®» Potential conflicts of interest when the therapist self-refers
an individual patient to group therapy or vice-versa

51

More Than Two People In The Room
Good Practice, APA Legal Issues, 2014

Child Clients

When the patient is a child and a parent participates as
a “collateral,” the situation is more complex because the
parent is usually also the child’s legal representative
and therefore has additional rights and responsibilities.

P. Harmell, copyright, 2021
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Privilege with Minors

Privilege and Minors

Privilege
= Minors cannot generally give consent for treatment

® Seek assent or permission
® Do you know who | am
= Do you know why you are here
®» This is a place to talk about feelings...

P. Harmell, copyright, 2021 -27-
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Privacy Rights for Minors
APA Legal & Regulatory Affairs Staff
APApractice.org

“The general rule under HIPAA is that the minor’s parent or
guardian exercises the minor’s privacy rights. In other words,
the parent or guardian would receive the privacy notice required
by HIPAA, give consent for releasing the minor’s mental health
information, and have the right to access and amend treatment
records.”

Privacy Rights for Minors

Four Elements to Consider (2004)

https://www.jahonline.orq/

Good Therapy 2019
https://www.goodtherapy.org

P. Harmell, copyright, 2021
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Privacy Rights for Minors
Society for Adolescent Medicine
Position Paper

Position One

Inform adolescents and parents or guardians about
requirements of confidentiality

®» Give full explanation
®» Clarify when therapist must breach

Privacy Rights for Minors
Society for Adolescent Medicine
Position Paper

Position Two

Remain flexible regarding confidentiality with
minors to do what is in best interests of minors

» Absolute adherence is not desirable
= Not required by ethics or law

P. Harmell, copyright, 2021 -29-
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Privacy Rights for Minors
Society for Adolescent Medicine
Position Paper

Position Three

Develop disclosure plan with parents and
guardians and minor when minor cannot give
consent

» When is disclosure to others necessary
= [Focus on adolescent’s wishes and needs

Privacy Rights for Minors
Society for Adolescent Medicine
Position Paper

Position Four

Carefully consider record keeping guidelines including
HIPAA and state laws

=» Know how written and electronic records are available to
others

» Court documents
®» Custody issues
» Consider what is objectionable to minor

P. Harmell, copyright, 2021 -30-
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Holder of Privilege

= Older minors:
* Generally may hold their own privilege

= Younger minors:

* Generally the parent of legal guardian holds the
privilege

» Basic rule:
* Decided in court or by the judge

Minors’ Rights to Confidentiality, When Parents Want to Know: An
Ethical Scenario

Beth Brooks, Karen Fiedler, Jayme Waddington, and Katharine Zink

This essay was written in submission for the 2011 ACA Masters
Ethics Competition and received the first place award

https://www.counseling.org/docs/defauli-
source/vistas/minors-rights-to-confidentiality-when-
parents-want-to-know-an-ethical-scenario.pdf?sfvrsn=12

P. Harmell, copyright, 2021 -31-
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Confidentiality and Minors

See Additional Research Document

Jackson et al, 2014. Confidentiality and treatment decisions of
minor clients: a health professional’s dilemma and policy challenge.
Springer Plus, published online DOI 10.1186/2193-3-320

httos.// www.ncbi.nlm.nih.qov/omc/articles/PMC4094761/

Privacy Rights for Minors
APA Legal & Regulatory Affairs Staff
APApractice.org

“The general rule under HIPAA is that the minor’s parent or
guardian exercises the minor’s privacy rights. In other words,
the parent or guardian would receive the privacy notice required
by HIPAA, give consent for releasing the minor’s mental health
information, and have the right to access and amend treatment
records.”
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Holding Secrets in Multi-client Situations

Multi-client Situations
Psychotherapy Networker, 2019

Holding secrets — Three positions
1.

Secrets should be kept

More likely to obtain honest information
Refuse to keep secrets

y ¥ DI

Secrets are counterproductive to honest communication
Prevents triangulation

P. Harmell, copyright, 2021
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Multi-client Situations
Psychotherapy Networker, 2019

Holding secrets
3. Third Middle-Ground Position
= [lexibility

Exercise professional judgment

»
» What is the greatest benefit for family or couple
» CAUTION:

® This is a legal and ethical minefield
® Personal communication, J. Younggren

Holding Secrets
Cited in Corey et al. 2015, p. 426

Once a secret is told to the therapist
ithout the other partner’s knowledge,
the therapist has “already colluded.”

Jay Haley, 1953
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Ethical Issues When Holding Secrets

= Triagulation of therapist

» Betrayal by therapist for breach

= Damage to alliance

® Taking sides

= Confidentiality breaches

®» Explanation of secrets policy in informed consent

Typical Reasons for Secrets
Shrout, M. & Weigel, D., 2017

= |nfidelities

®» Painful personal truths
» STDs

» Betrayals

® | ack of trust

®» [ear of losing partner

P. Harmell, copyright, 2021
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Informed Consent

= No Secrets Policy

No Secrets Policy Sample, 2014
https://www.aamft.org/AAMFT/Resources/EL_Col.aspx

SAMPLE: “No Secrets” Policy

This written policy is intended to inform you, the participants in
therapy, that when | agree to treat a couple or a family, |
consider that couple or family (the treatment unit) to be the
patient.

For instance, if there is a request for the treatment records of the
couple or the family, | will seek the authorization of all members
of the treatment unit before | release confidential information to
third parties. Also, if my records are subpoenaed, | will assert
the psychotherapist-patient privilege on behalf of the patient
(treatment unit).

P. Harmell, copyright, 2021
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No Secrets Policy Sample, 2016
https://www.aamft.org/AAMFT/Resources/EL_Col.aspx

SAMPLE: “No Secrets” Policy

During the course of my work with a couple or a family, | may see a
smaller part of the treatment unit (e.g., an individual or two siblings)
or one or more sessions. These sessions should be seen by you
as a part of the work that | am doing with the family or the couple,
unless otherwise indicated.

If you are involved in one or more of such sessions with me, please
understand that generally these sessions are confidential in the
sense that | will not release any confidential information to a third
party unless | am required by law to do so or unless | have your
written authorization.

No Secrets Policy Sample, 2016
https://www.aamft.org/AAMFT/Resources/EL_Col.aspx

SAMPLE: “No Secrets” Policy

In fact, since those sessions can and should be considered a part

f the treatment of the couple or family, | would also seek the
authorization of the other individuals in the treatment unit before
releasing confidential information to a third party.

However, | may need to share information learned in an individual
session (or a session with only a portion of the treatment unit being
present) with the entire treatment unit — that is, the family or the
couple, if | am to effectively serve the unit being treated.

P. Harmell, copyright, 2021
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No Secrets Policy Sample, 2016
https://www.aamft.org/AAMFT/Resources/EL_Col.aspx

SAMPLE: “No Secrets” Policy

I will use my best judgment as to whether, when, and to what
extent | will make disclosures to the treatment unit, and will also,
if appropriate, first give the individual or the smaller part of the
treatment unit being seen the opportunity to make the
disclosure.

Thus, if you feel it necessary to talk about matters that you
absolutely want to be shared with no one, you might want to
consult with an individual therapist who can treat you
individually.

No Secrets Policy Sample, 2016
https://www.aamft.org/AAMFT/Resources/EL_Col.aspx

SAMPLE: “No Secrets” Policy

This “no secrets” policy is intended to allow me to continue to
treat the couple or family by preventing, to the extent possible, a
conflict of interest to arise where an individual’s interests may
not be consistent with the interests of the unit being treated. For
instance, information learned in the course of an individual
session may be relevant or even essential to the proper
treatment of the couple or the family.

If  am not free to exercise my clinical judgment regarding the
need to bring this information to the family or the couple during
their therapy, | might be placed in a situation where | will have to
terminate treatment of the couple or the family. This policy is
intended to prevent the need for such a termination.
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No Secrets Policy Sample, 2016
https://www.aamft.org/AAMFT/Resources/EL_Col.aspx

SAMPLE: “No Secrets” Policy

We, the members of the (couple/family or other
unit) being seen, acknowledge by our individual signatures
below, that each of us has read this policy, that we understand it
that we have had an opportunity to discuss its contents with

(the therapist), and that we enter
couple/family therapy in agreement with this policy.

Clients will sign and date
Parent or guardian will sign and date for minor

Insurance Issues with Multiclient Situations
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New Diagnostic System

Bulimia Nervosa
Diagnostic Criteria 307.51 (F50.2)
F——F

-
. Eating, in a discrete period of time (e. in any 2-hour pgaBd), an amount of
foad that is definitely larger than ‘most individuals w eat in a similar period

or excessive exercise.
The binge eating and ing#fropriate compensatory behaviors both occur, on average,

icp-9 | —T-
30 7_ 51 D. i unduly inﬂuencéd by body shape and weight.
OUTDATED

partial remission: After full criteria for bulimia nervosa were previously met, some,
but not all, of the criteria have been met for a sustained period of time.

In full remission: After full criteria for bulimia nervosa were previously met, none of
the criteria have been met for a sustained period of time.
I CD - 1 0 Specify current severity:
The minimum level of severity is based on the frequency of inappropriate compensatory
F50 2 behaviors (see below). The level of severity may be increased to reflect other symptoms
: and the degree of functional disability. .
CURRENT Mild: An average of 1-3 episodes of inappropriate compensatory behaviors per week.
Moderate: An average of 4—7 episodes of inappropriate compensatory behaviors per
week.
S YS TEM Severe: An average of 8-13 episodes of inappropriate compensatory behaviors per
week

Extreme: An average of 14 or more episodes of inappropriate compensatory behav-
iors per week.

Insurance Issues

Insurance Company Contacts
= May request information

= “When will patient be “cured”?
= Example:

F-Code Major Depressive Disorder,
Single Episode

®» “|s patient suicidal?”
= May be part of DSM criteria

= Can you answer when Insurance
Company calls???
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Insurance Fraud

“Insurance” Diagnosis
= Must give correct diagnosis
» Fven if company refuses reimbursement

» Example
®» Section Il diagnosis versus Personality Disorder

®» Section Il diagnosis versus Z-Code

“Insurance” Diagnosis
Knapp et al., 2013

The practice of deliberately giving unwarranted diagnoses
or otherwise misrepresenting services is an example of
insurance fraud, which is the systematic

isrepresentation of billing information for personal gain.
Even the most honest health care providers may
sometimes make a billing error. A mistake in billing can be
corrected by contacting the payer (or the insurer) and
offering to correct the error.

P. Harmell, copyright, 2021 -41-



Pamela H. Harmell, Ph.D.
PSY10910

Subpoenas, Secrets, Couples

Couples

o)

Yes! NO!
J.N. R.B.
YOU
Family
1. Is one kid the IP?
2. Informed consent
/ \ 3. Assent
Therapist
A
Parent 1 Parent 2
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Group
Therapist Therapist
A B

1. Meeting outside
2. Therapist “A” is absent
3. Jim misses session

Owen

a

Caryn

Jim

v

Jill

LaTonya| |Jackson

Decision Making: Group Therapy

DEMOCRACY
Higher functioning

Make their own “rules”
Part of the process

Depending upon the
focus and purpose of the

group

DICTATORSHIP
Lower functioning

Facilitator makes more
decisions

Money is ALWAYS a
dictatorship!
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Updates to Record Keeping
Electronic Records
CURES Act

Open Notes

ONC
Office of National Coordinator for
Health Information Technology

Ethical Issues for Electronic Records
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Ethical Issues with Electronic Record

COPYING AND PASTING
= Copying portions of previously written notes and pasting them into a
currently drafted note creates several problems
® (Jsing other patient’s name; breach of confidentiality
Copying and pasting typical behaviors from another chart of a similar
patient that are not accurate
® Could easily be wrong information for the current patient
= For example: which criteria of the same dx does current client meet
that may not have been transferred over from previous client
= Copying previous therapist or co-therapist note into their own note
®» nstead of writing it them selves
® |nstead of obtaining the patient’s historical data themselves

89

Ethical Issues with Electronic Record

AUTHORSHIP AND TIMING OF RECORDS

® Do not guess when note was written

® ~or example, notes may have been drafted in advance

®» | eft in pending or draft status

= Completed and signed many hours later

® Additional patient data and other opinions may have been
obtained since writing the draft note

» The reader may have difficulty knowing what time and
what events occurred at what time.

90
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Ethical Issues with Electronic Record

USING PREFORMULATED TEMPLATES

®» |nformation may not match the actual client

®» Clinicians may carelessly retain fragments of another
patient that do not apply to the current patient

» Fxample: one community-based therapist observed
that all patient reports from one clinician were all
identical

Ethical Issues with Electronic Record

THE PURPOSE OF THE RECORD
® Purpose of EHR is to provide more efficient documentation
® /mplementation of the EHR creates a subtle transformation
of the purpose of the medical record
® From its established role of recording a patient’s medical
data... to its new role of providing adequate
documentation to justify coding and billing for payment
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The CURES Act and Open Notes
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21st Century CURES Act (2016, 2021)
The OPEN NOTES Policy

Two Primary Elements

RN

Immediate No
Patient Blocking
Access Policy

The CURES Act and Open Notes

Federal Government Mandate 4/6/21

Eliminates any type of information blocking

Primarily meant for medical records

Includes therapy clinical notes

Patients get IMMEDIATE access to digital data
Generally via a patient portal
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The CURES Act and Open Notes

Eight Types of Records for IMMEDIATE Access
Consultation notes

Discharge summary notes (termination)
Progress notes

Psychotherapy notes are NOT included here
Providers may still withhold these notes

History (and physical for MDs)
Imaging and laboratory reports (for MDs)
Pathology and procedure notes (for MDs)

The CURES Act and Open Notes

Cures Act Requires OPEN NOTES
Philosophy that all have access to clinician notes
Currently 50 million patients access Open Notes
Initially strong resistance

Patients will misunderstand terminology

Patients will be confused
Currently

- 96% of patients using Open Notes understand the
records

- 7% asked for help if they failed to understand
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The CURES Act and Open Notes

Cures Act Requires OPEN NOTES
®» SAHM — SOCIETY FOR ADOLESCENT HEALTH AND MEDICINE

® How does CURES Act and OPEN NOTES deal with minors

derstanding specific state minor consent laws as well as state
and federal confidentiality laws is essential both for
implementation of the Privacy exception in the Final Rule of the
CURES Act and for the development of institutional policies that
protect adolescents’ confidential information within the EHR.

The CURES Act and Open Notes

Implementing OPEN NOTES

1. Be clear and succinct

2. Respectfully address concerns
3. Use supportive language

4. Agency will use FHIR
» New standard for sharing information

® Fast Healthcare Interoperability Resources
=  This is how patient accesses records and data

100
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Sum Up Questions

A subpoena is originated by
A Court Order has the power of

ANSWER:
a. A Judge; An Attorney

a. An Attorney; A Judge

101

Sum Up Questions

What are the two types of ruling a judge can make in a
couples situation when there is a dispute about
releasing the records and the parties do not agree

ANSWER:

102
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Sum Up Questions

What are the three primary ways client information can
be sought?

ANSWER:

103

Sum Up Questions

What are the two types of subpoenas?

ANSWER:

104
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Sum Up Questions

Which subpoena requires “two tasks”?

ANSWER:

105

Sum Up Questions

Which subpoena requires testimony only?

ANSWER:

106
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Sum Up Questions

What are the two primary elements of the CURES Act?

ANSWER:

107
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